TITLE 18 THANSFORTATION AND HIGEIWAYS
CHAFPTER 60 PIPELINE CONSTRUCTION AND MAINTENANCE
PART 4 PIPELINE SAFETY ENFORCEMENT PROCEDURES

18,640.4.1 ISSUING AGENCY: MNew Mexico Public Regulstion Commission,
[18.60.4.1 NMALC - N, 7-1-06]

15.60.4.2 SCOPE: This rule applies ta all owrers and operators of gas and hazardous ligquid pipelines and
underground favilitivs, eacavators, snd one-call nobfication systems 1n New Mexico subject to the junsdiction of the
cominission pursusnl o spplicable laws,

[18.60.4.2 NMAC - N, 7-1.06]

18.60.4.3 STATUTORY AUTHORITY: Sectivns 8-8-4, 62-14-9.1, 62-14-10, and 70-3-13 NMSA 1978,
[18.60.4.3 NMAC - N, 7-1-06]

18.00.4.4 DURATION: Fermuanent,
[18.60.44 NMAC - N, 7-1-06]

1H.6004.5 EFFECTIVE DATE: Iuly 1, 2006, unless a later date 15 cited ot the ead of o section,
[18.60.4.5 NMAC - N, 7-1-06)

18.60.4.0 OBJECTIVE: The purpose of thus rule is to prescribe procedures to administer and enforee
Chapier 62, Article 14 NMSA 1978, and the Pipeline Safery Acr, Secrions 70-3-11 10 70-3-20 NMSA 1978
[18.60.4.6 NMAC - N, 7-1.06]

18.60.4.7 DEFINITIONS: |n addinon o the defimnions in 13.60.2.7 and 18.60.5.7 NMAC, as used inthis
rule, respondent means un owoer or operator of pas and harardous hquid pipelines ar underground thcilines, an
excavator, or a ape-call notification system.

[18.60.4.7 NMAC - Rp, 18.60.2.7 NMAC, 7-1-06]

18.60.4.8 INSPECTIONS AND INVESTIGATIONS:
Al Pipelines.

(1) Sw@affisauthorized o enter upon, mspect, and examune, at reasonable times and in a reasonable
munrer, those records and pipehine facilities of an owmer or operator relevant to determuning whether the owner or
operator is 1 compliance with applicable laws.

(2) Staff may conduct an inspection pursuant to;

(2) scheduling by saff

(b) awntten complaiol received from o member of the public;

{e) informarion obtained from a previous Inspection;

(d) anaccident or incident; or

{e} whenever the commission or the dirsctor deems it appropriate.

(3} 1§ after an inspection, staff belisves that further information is necded to determing appropriate
action, staftf may send a request for specific information to the owner or operator. The owner or operator shall
answer the request within thiry (300 days of its receipt.

(4) The commussion may, subject o applicable laws, require testing of portions of facilities that have
been involved in, or affected by, an accidant. The commission shall make every effort to negotiate with the owner
or operator of the facility a mutually scceptable plan for performing the testing.

{5} When the information obtained from an inspection or from ather appropnate sources indicates
that further conunission action s warranied, the director shall 1ssue a notice of probeble viclaton or notice of intent
ta issue a harardous facility order, as appropriate

B. Excavation. A one-call notification system, underground facility operator, excavator, or praject
owner, as appropriate, shall, upon reasonable notice and presentation of identification, grant slaff access to:

{1) anrexcavation sile for the purpose of previewing, ehserving, or cxamining an excavation activity;

{2}  all records pertaining to an excavation activity that are in the possession of the one—call
natification system, underground facility operator, excavator, or project owner.
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[18.60.4.8 NMAC - Rp, 18.60.2.9 NMAC, 7-1-08]

18.60.4.9 SERVICE OF PROCESS: Whenever this rule requires notice or other process 1o be served on a
respondent, the notice or other process shall be served at the last known address of the respondent,
[18.60.49 NMAC - Rp, 18.60.2.10 NMAC, 7-1-06]

1R.60.4.10 NOTICE OF FPROBABLE VIOLATION:

A. Except as otherwise provided in Section 70-3-19 NMSA 1978, the dircetor shall begin an
enfurcement proceeding by serving a notice of probable violaton on the respondent,

. The director may serve a potice of probable violution of applicable laws thraugh staff on the

respondent or the respondent’s agent at an excavanon site. In soch case, the director shall also seeve the notice of
probable viclation by mail on the respondent as prescrbed in 18.60.4.9 NMAC.

C. A nutice of probable violanon shall include a statement of those provisions of applicable Juws thut
the respondent is alleged to have violated, & statement of the evidence upoan which the allegations are based, a
siaternent that the respondent may request & setilement conference within fifteen (15) days of receipt of the notice of
probable violanon, and mstructions regarding bow the respondent may request a scitbement conference. A
respondent shall respond to the allegations in wnting within fifteen (15) days of receipt of the notice of probable
wvinlation. The director may, in his discretion and i sccordance with applicable laws, grant or deny a request fora
seitlement conference

D. I, 1n has discrenon, the director determines that a setilement conference would be uscful, the
nolice of probable violation shall also contain a date, nime and locanon for a settlement conference, und 4 stalement
that if the respondent fails 1o appear for the settlement conference, the respondent will be deemed to have admitied
the vialanon.

E. The director may amend a notice of probable violation at any time prior to issuance of a final
order,
[18.60.4.10 NMAC - Rp, 18:60.2.11 NMAC, 7-1-06)

18.60.4.11 ATTORNEY REPRESENTATION, In settlement conferences, dispositionul hearings,
conunission hearings conducted pursuant to this rule, and arbiranons and mediations conducted pursuant to 18.60.5
NMAL, respondents shall be represented os provided in this section.

Al An individual or sole proprietorship shall appear in person on his or her own behalf or may be
represenled by an altormey.

B. A parmership with fewer than ten (10 ) parmers, whether limited or general, who are all nanusal
persons, may appear and be represented by an attorney or by @ geocral partner or manager who has been autharized
by the general parmership to do so

. A limited lizbility company with fewer than ten {10) members, who are all natural persons, may
appear and be represented by an attorney or by 8 manager or member who has been authonized by the limited
liability company to do so.

D. A corporstion whase vating shares are held by a single shaseholder or ¢losely knil group of
shareholders whe are all natural persons active in the operanon of the husmess may appear and be represented by an
attorney or by an officer or manager who has been authorized by the corporation to do sa.

E. All ether persons shall be represented by an anorney.

[18,60.4.11 NMAC - M, 7-1-08]

18.60.4.12 SETTLEMENT CONFERENCES: The director may conduct a settlement conference with the
respondent at the date, time end in the manner set forth in the notice of probable violation, or at sech other time
agreed 1o by the director and the respondent. At the senlement conference, the director shall explose with the
respondent the facts of the probable violation and the possibility of reaching an agreed upon resolution, which may
include dismissal or a voluntary sentlement agreement with administr2tive or civil penaltics or ather sanctions.

A. Voluntary dismissal. If the dector and respondent agree 1o dismiss the notice of probable
violation, the director shall issue a lemer dismissing the probable viclation which shall resolve the matier.

B. Voluntary settlement agreement. I the dircctor and respondent agree 1o settle, the director and
respondent shall enter into and sipn 2 wrinen senlement agresment which shall resclve the matier. The written
settlement sgreement shell include any adminismanve or civil penalties or other sanctions and the respondent’s
knowing waiver of his right to a formal heanng.

C. Failure to settle, 1f the respondent appears at the settlement conference butl docs not agree o
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terms and conditions that are satisfactery to the director, the director may request a heanng before the commission
pursuant o 18.60.4. 14 NMAC or file a pention in district court for injunctive action.

D. Failure to appear. [fthe respondent fails to appear for the settlement conference, the respondent
will be deemed to have admitted the violation. Within ten (10} days, the director may serve on respondent 3
determination of viclation. The dererminanon shail include nonce of the respandent’s nght to appeal pursuant to
18.60.4. 14 NMAC and may include notice of a dispositional hearing pursuant to 15.60.4,13 NMAC

E. Alternative procedures. The disector may give notice of & dispositional bearing, request a
hearmng before the commussion, or file a petition in district coun for injunctive action without offering to hold a
settlement conference.
[18.60.4.12 NMAC - Rp, 18.60.2.12 NMAC, 7-1-8)

18.60.4.13 DISPOSITIONAL HEARINGS:

A Notlee, Mot less than rwenty (20} days pnor 1o the date of the dispositional heanag, the director
shall serve on the respondent nohce of the dispositional heanng and copies of the nabce of probable violation,
stall's inspection reports, and any thicd party complaints or damage reports by mail as prescribed by 18.60.4.9
NMAC. The notice shall state in boldface type that failure to appear at the dispositional hearing may result in the
issuance of a default dispositon and administrative or civil penalies or other sanctions.

1. Procedures,

{1} The director shall appoint & person or a panel to hear the case, or may hear the case hmself or
hersell

{2) The dispositional hearing shall be recorded by mechanical or electronic means und the diveclor, ar
person or panel conducting the hearng, shall determuine if the record shall be transcribed.

(3) I the direcior does not hear the case kimself or herself, the person or panel conducting the
dispositional hearing shall issue a recommended disposition to the director setting forth findings of fict, the amount
of any adminstrative or civil penaliies, and any other sanctions.

C. Disposition. The director shall promprly act on the recommended disposinon. The director's
disposition shall include:

(1) findings of fact;

(2} the amount of the penalry and the procedure for 1ts payment, if an admunistrative or civil penalty
15 assessed;

{3) astalement of the sclions required to be tiken by the respondent and the Hme by which each
action must be accomplished; and

(4} & statement that the respondent may appeal the director’s disposiiion by filing a request for a
hearing before the commission pursuant 1o [8.60.4,14 NMAC.

b. Failure to appear. |fthe respondent fails 1o appear for the dispositional hearing, the director may
issue a default disposition, which may include sdministranve or civil penalties or other sanctions.

[18.60.4.13 NMAC - N, 7-1-08]

18.60.4.14 HEARINGS BEFORE THE COMMISSION:
A Request for hearing.
{1) By the director. Atany time after the potice of probable violaton has been served an the
respondent, the director may reqguest a heaning before the commussion
{2) By the respondent. A respondesnt may appeal a deternunation mads by the direclor pursuant o
Subsection D of 18.80.4.12 NMAC or 3 disposinon made by the director pursuant o 18.60.4.13 NMAC by filing a
request for hearing before the commission. The respondent shall fle the sppeal with the docket filing unit of the
cammission within thirty {30) days of the dare the dirsctor’s derermunation or disposirion 15 mailed to the
respondent. The appeal shall be'in writing and signed by the respondent and shall set forth the factual basis for the
appeal and the nature of the relief requested. Ao eppeal may reguest 8 slay of the direclor’s delermination or
disposition pending a decision of the commission
B. Notice of hearing. The commission shall:
(1) [fix a ime and location for 2 public hearing on the zlleged violetions; and
(2} serve notice of the hearing upon the respondent by mail es preserbed by 18.60.4.9 WMAKL nol
less than ten (10) days prior to the datz of the hearing with copies of the notice of prabable violation, staff"s
inspection reports, and any third party complaints or damage reports. The notice shall state in boldface type that
failure to appear at the hearing may resull in s default judgment and the imposition of admimstrative or civil
penalties or other sanctions,
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C. Hearing procedures. The commission may appownt @ hearing examuner or may hear the matter
itself. The commission or hearing examiner shall conduct the heanng i accordance with the PRI rules of
procedure. T a hearing examiner conducts the heanng, the heaning examiner shall submut to the commission a
recommended decision with findings of fact and conclusions of law
[18.60.4. 14 NMAC - Rp, 18.60.2.13 and 18.60.2.14 NMAC, 7-1-06]

18.60.4.15 STIFULATION:

A, At any time before the issuance of a finz! order, the director and the respandent may agree to
resolve & case by stipulation. The stipuiation may include dssessment or waiver ol a covil or sdministrative penally
or other sanctions.

B. A stipulation shall include:

(1) anadmission by the respondent of all jurisdictional facts;

{2) enexpress waiver of the sight to pursue further procedurasl remedies before the commission and of
the right to seek judicial review or otherwise challenge or contest the validity of the stipulation,

{3} anacknowledgement that the rotice of probable violation may be used to construe the terms of
the stupulation;

{(#) anacknowledgement that the stipulation will be considered o violution for purposes of penaltiey
for subsequent violations; and

(5)  astaternent of the actions to be taken by the respondent and the time by which each action shall
be accomplished.

. If a case 15 resolved by stipulation, staff shall file a motion requesting approval of the stipulation
andd cloging of the case,

[18.60.4.15 NMAC - Rp, 18.60.2.15 NMAC, 7-1-06)

18.60.4.16 FINAL ORDER: After a hearing, and the consideration of any exceptions pursuant to the PRC
rules of procedure, the commission shall igsue a final order that includes:

A, findings of fact and conclusions of law;

B. the amount of the penalty-and the procedure for its payment, if'a civil or administeative penalty is
uesessed: and

C. a statermeat of the setions required 1o be mken by the respondent and the ame by which each

action must be accomplished
[18.60.4.16 NMAC - Bp, 18.60.2.16 NMAC, 7-1-06]

18.60.4.17 PAYMENT OF PENALTY:

A A respondent shall pay an administrative or civil penalty agreed to in @ voluntary settlement
apreement of assessed i a director’s dispesition or comumussion final order by cermified check or money order made
payable to the Mew Mexico Public Regulation Comemission and shall submit the payment to the address provided by
the commission

B. If 2 respondent fails ra pay the full amount of an admunistrative or gvil penalty within twenty (200
days of receipt of & director's disposition or comrmission fingl order, ar other time frame specified in the disposition
ar order, the commission or director may file an sction in distmct court to collect the assessed penalty.

[1B.60.417 NMAC-Rp, 1860217 NMAC, 7-1-08)

18.60.4.18 REFERRAL FOR PROSECUTION: If an emploves of the transportation division of the New
Mexico pubhic repulanion commission becomes aware of any acrual or possible activity subject to critninal penaltes
under Section 70-3-19 NMSA 1978, the employee shall report such actual or possible activity to the office of the
attarney general for the state of Wew Mexico,

[18.60.4.18 NMAC - Rp, 18.60.2.26 NMAC, 7-1-06]

History of 18.60.4 NMAC:

Fre-NMAC History: The material in this rule was derived from that previously filed with the Comimission of
Puhlic Records-State Records Center and Archives.

SCC 69-29, Crder No. 2968, Cause MNo.516, Aled 2-24-69,

SCC 71-2, Amended Order Mo, 2966, Cause No 516, filed 3-18.7]

SCC 72-1, Amended Order No. 1098, Cause No 314, filed 1-12-72

SCC 77-2, Order Mo, 3098-C, Docket No. 750, filed 3-04.77.
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SCC 794, Regulations Relating to Mimumum Safety Standards for the Transportation of MNamral and ather Gias by
Pipehne, filed 6-27-79 :

SCC £4-2-PL, Regulation for the Transportation of Natural and ather Gas by Pipeline - Minimum Standards, filed
11-26-84.

History of Repealed Material; 18 NMAC 60.1, General Provisions; 18 NMAC 60.2, Reports Required for New
Master Meters and Third Party Damage, 18 NMAC 603, Requirement of Filing of Procedural Manual; 185 NMAC
60.4, Classificarion and Repair of Leaks, 18 NMAC 60.5, Pipeline Safery Program Procedures; 18 NMAC 60.5,
Transportation of Natural and Other Gas by Fipeline: Minimum Federal Safery Standards: Annual and Incidens
Reports, 18 NMAC 607, Tronspertation of Natural and Other Gas by Pipeline; Minimum Federol Safety Standards;
18 NMAC 60.8, Transportation of Hazardous Liguids by Pipeline; 18 NMAC 60.9, Pipeline Safety Regulations:
Drugs & Alcohol Testing; 18 NMAC 60.10, Procedures for Transportanon Workplace Drug & Alcohol Testing
Programs {all filed 5-1-96) repealed 7-1-03

Other History:

SCC 84-9-PL, Regulation for the Transportation of Natural and other Gas by Pipeline - Minimum Standards, filed
11-26-84, was renumbered into first version of the New Mexico Admunistrative Code as 18 NMAC 60.1 theough 18
IWMAC 60,10, elfective 6-3-96,

18 NMAC 60.1 through 18 NMAC 60.10 (all filed 5-1-96), were replaced by 18.60.2 NMAC, Pipeline Salely,
effective 7-1-03,

Those applicable portions af TH.60.2 NMAC, Pipeline Safery (filed 6-16-20070) replaced by 18,6004 NMAC,
Pipeline Safety Enforcement Frocedures, effective 7-1-06.
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