
































































































































VII. INDEMNIFICATION AND LIMITATION OF LIABILITY
A) The Interconnection Customer shall indemnify and hold harmless the Utility

B)

©)

against all damages, expenses and other obligations to third parties attributable
to the negligence, strict liability or intentional acts of the Interconnection
Customer. The Utility shall indemnify and hold harmless the Interconnection
Customer against all damages, expenses and other obligations to third parties
attributable to the negligence, strict liability or intentional acts of the Utility.
The terms "Utility" and "Interconnection Customer," for purposes of this
indemnification provision, include their officers, directors, trustees, managers,
members, employees, representatives, affiliates, successors and assigns.

Except in the event of acts of willful misconduct, each Party’s liability to the
other Party for failure to perform its obligations under this Agreement, shall be
limited to the amount of direct damage actually incurred. Neither Party shall be
liable to the other Party for any punitive, incidental, indirect, special, or
consequential damages of any kind whatsoever, including for loss of business
opportunity or profits, regardless of whether such damages were foreseen.
Notwithstanding any other provision in this Agreement, with respect to Utility’s
provision of electric service to any customer including the Interconnection
Customer, the Utility’s liability to such customer shall be limited as set forth in
the Utility’s tariffs and terms and conditions for electric service, and shall not be
affected by the terms of this Agreement.

VIII. DISPUTE RESOLUTION
A) Each Party agrees to attempt to resolve all disputes arising hereunder promptly,

B)

equitably and in a good faith manner.

In the event a dispute arises under this Agreement, the Parties may mutually
agree to submit the dispute to mediation by a mutually acceptable mediator or
either party may request that the New Mexico Public Regulatory Regulation
Commission designate a facilitator to assist the Parties to resolve their dispute.

IX. INSURANCE
[This Section shall either state that “the Interconnection Customer is not required
to maintain insurance unless so ordered by the Commission for good cause upon
the petition of a Utility” or, for Generating Facilities with Rated Capacity greater
than 250 kW, the Utility may include the following provisions:

A)

B)

The Interconnection Customer shall maintain, during the term of the
Agreement, general liability insurance from a qualified insurance agency with a
B+ or better rating by “Best” and with a combined single limit of not more than
one million dollars ($1,000,000). Such general liability insurance shall include
coverage against claims for damages resulting from (i) bodily injury, including
wrongful death; and (ii) property damage arising out of the Interconnection
Customer’s ownership and/or operation of the Generating Facility under this
Agreement.

The general liability insurance required by Section IX A shall, by endorsement
to the policy or policies, (a) include the Utility as an additional insured; (b)
contain a severability of interest clause or cross-liability clause; (c) provide
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that the Utility shall not by reason of its inclusion as an additional insured incur

liability to the insurance carrier for the payment of premium for such

insurance; and (d) provide for thirty (30) calendar days written notice to the

Utility prior to cancellation, termination, alteration, or material change of such

insurance.

C) The Interconnection Customer shall furnish the insurance certificates and
endorsements required by Sections IX.A and IX.B to the Ultility prior to the
initial operation of the Generating Facility. Thereafier, the Utility shall have
the right to periodically inspect or obtain a copy of the original policy or
policies of insurance.

D) The general liability insurance required by Section IX.A shall state that
coverage provided is primary and is not excess to or contributing with any
insurance or self-insurance maintained by the Ultility.

E) The Interconnection Customer may elect to self-insure rather than complying
with Sections IX.A through IX.D if:

1) The Interconnection Customer provides to the Utility, at least
thirty (30) days prior to the date of initial operation, a plan reasonably
acceptable to the Utility to self-insure to a level of coverage equivalent to
that required under Section IX.A; and,

2) The Interconnection Customer agrees to immediately obtain the
coverage required under Section IX.A if the Interconnection Customer
fails to comply with its self-insurance plan.

F) Failure of the Interconnection Customer or Ultility to enforce the minimum
levels of insurance does not relieve the Interconnection Customer from
maintaining such levels of insurance or relieve the Interconnection Customer of
any liability.

G) All insurance certificates, statements of self-insurance, endorsements,
cancellations, terminations, alterations, and material changes of such insurance
shall be issued and submitted to the following address:

[Utility]

Attention: Manager of Generation Insurance

MISCELLANEOUS

A) Force Majeure: Force majeure shall mean any cause beyond the control of the
Party affected, including, but not limited to, failure of or threat of failure of
facilities, flood, earthquake, tornado, storm, fire, lightning, epidemic, war, riot,
civil disturbance or disobedience, [labor dispute, ] labor or material shortage,
sabotage, restraint by court order or public authority, and action or non-action
by or failure to obtain the necessary authorizations or approvals from any
governmental agency or authority, which by exercise of due diligence such
Party could not reasonably have been expected to avoid and which by exercise
of due diligence, it shall be unable to overcome. If either Party, because of
force majeure, is rendered wholly or partly unable to perform its obligations
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under this Agreement, except for the obligation to make payments of money,
that Party shall be excused from whatever performance is affected by the force
majeure to the extent so affected, provided that:

1)

2)

3)

the nonperforming Party, within a reasonable time after the occurrence of
the force majeure, gives the other Party written notice describing the
particulars of the occurrence;

the suspension of performance is of no greater scope and of no longer
duration than is required by the force majeure; and

the nonperforming Party uses its best efforts to remedy its inability to
perform. [This subparagraph shall not require the settlement of any strike,
walkout, lockout or other labor dispute on terms which, in the sole judgment
of the party involved in the dispute, are contrary to its interest. It is
understood and agreed that the settlement of strikes, walkouts, lockouts or
other labor disputes shall be entirely within the discretion of the Party
involved in the disputes.]

B) Notices: Any written notice, demand, or request required or authorized in
connection with this Agreement shall be deemed properly given if delivered in
person, sent by first class mail with postage prepaid, or sent by electronic mail
as specified below:

2)

3)

1) To the Utility:

Email:

2) To the Interconnection Customer:

Email:

A Party may change its address for notices at any time by providing the
other Party written notice of the change, in accordance with this Section.
The Parties may also designate operating representatives to conduct the
daily communications, which may be necessary or convenient for the
administration of this Agreement. Such designations, including names,
addresses, phone numbers and electronic mail addresses may be
communicated or revised by one Party’s notice to the other Party.

C) Assignment: The Interconnection Customer shall not assign its rights nor
delegate its duties under this Agreement without the Utility’s written consent.
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Any assignment or delegation the Interconnection Customer makes without the
Utility’s written consent shall not be valid. The Utility shall not unreasonably
withhold its consent to the Generating Entities assignment of this Agreement.

D) Non-waiver: None of the provisions of this Agreement shall be considered

E)

F)

waived by a Party unless such waiver is given in writing. The failure of a Party
to insist in any one or more instances upon strict performance of any of the
provisions of this Agreement or to take advantage of any of its rights hereunder
shall not be construed as a waiver of any such provisions or the relinquishment
of any such rights for the future, but the same shall continue and remain in full
force and effect.

Governing Law and Inclusion of Utility’s Tariffs and Rules:

1) This Agreement shall be interpreted, governed and construed under the laws
of the State of New Mexico as if executed and to be performed wholly
within the State of New Mexico without giving effect to choice of law
provisions that might apply to the law of a different jurisdiction.

2) The interconnection and services provided under this Agreement shall at all
times be subject to the terms and conditions set forth in the tariff schedules
and Commission rules applicable to the electric service provided by the
Utility, which tariff schedules and Commission rules are hereby
incorporated into this Agreement by this reference.

3) Notwithstanding any other provisions of this Agreement, the Utility shall
have the right to unilaterally file with the Commission, pursuant to the
Commission’s rules and regulations, an application for change in rates,
charges, classification, service, tariff or rule or any agreement relating
thereto.

Amendment and Modification: This Agreement can only be amended or

modified by a writing signed by both Parties.

G) Entire Agreement: This Agreement, including its Appendices, constitutes the

entire Agreement between the Parties with regard to the interconnection of the
Generating Facility of the Parties at the Point(s) of Common Coupling expressly
provided for in this Agreement and supersedes all prior agreements or
understandings, whether verbal or written. It is expressly acknowledged that the
Parties may have other agreements covering other services not expressly
provided for herein, which agreements are unaffected by this Agreement. Each
Party also represents that in entering into this Agreement, it has not relied on the
promise, inducement, representation, warranty, agreement or other statement
not set forth in this Agreement or in the incorporated attachments and
appendices.

H) Confidential Information: Except as otherwise agreed or provided herein, each

Party shall hold in confidence and shall not disclose confidential information, to
any person (except employees, officers, representatives and agents, who agree
to be bound by this section). Confidential information shall be clearly marked as
such on each page or otherwise affirmatively identified. If a court, government
agency or entity with the right, power, and authority to do so, requests or
requires either Party, by subpoena, oral disposition, interrogatories, requests for
production of documents, administrative order, or otherwise, to disclose
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confidential information, that Party shall provide the other Party with prompt
notice of such request(s) or requirements(s) so that the other Party may seek an
appropriate protective order or waive compliance with the terms of this
Agreement. In the absence of a protective order or waiver the Party shall
disclose such confidential information which, in the opinion of its counsel, the
party is legally compelled to disclose. Each Party will use reasonable efforts to
obtain reliable assurance that confidential treatment will be accorded any
confidential information so furnished.

I)Non-warranty: Neither by inspection, if any, or non-rejection, nor in any other
way, does the Utility give any warranty, expressed or implied, as to the
adequacy, safety, or other characteristics of any structures, equipment, wires,
appliances or devices owned, installed or maintained by the Interconnection
Customer or leased by the Interconnection Customer from third parties,
including without limitation the Generating Facility and any structures,
equipment, wires, appliances or devices appurtenant thereto.

J)No Partnership: This Agreement shall not be interpreted or construed to create an
association, joint venture, agency relationship, or partnership between the
Parties or to impose any partnership obligation or partnership liability upon
either Party. Neither Party shall have any right, power or authority to enter into
any agreement or undertaking for, or act on behalf of, or to act as or be an agent
or representative of, or to otherwise bind, the other Party.

SIGNATURES

IN WITNESS WHEREOF, the Parties hereto have caused two originals of this
Agreement to be executed by their duly authorized representatives. This
Agreement is effective as of the last date set forth below.

Interconnection Customer

By:

Name:

Title:

Date:

Utility

By:

Name:

Title:

Date:
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